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Court of Appeals of the District of Columbia. 


No 4056. 

Chester A. Snow, Plaintiff in Error, 

vs. 

Mrs. W. H. Benton. 


1 Municipal Court of the District of Columbia. 

At Law. 

No. 89436. 

Chester A. Snow, Plaintiff, 
vs. 

Mrs. W. H. Benton, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

2 Affidavit of Merit. 

Filed March 23, 1923. 

In the Municipal Court of the District of Columbia. 

At Law. 

No. 89436. 

Chester A. Snow, Plaintiff, 
vs. 

Mrs. W. H. Benton, Defendant. 

Stacy M. Reed, being first duly sworn, according to law, on oath, 
says that Chester A. Snow is the plaintiff in the above entitled cause, 
and that he, Stacy M. Reed, is the agent of the said Chester A. Snow, 
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2 CHESTER A. SNOW VS. MRS. W. H. BENTON. 

with knowledge of the facts herein stated, and that the said Chester 
A. Snow has a good cause of action against Mrs. W. H. Benton, who 
is named as defendant in this cause, and which cause of action is 
as follows: 

The plaintiff was heretofore, to wit, on the 20th day of July, 1921, 
and has been continuously since said day, the owner of property and 
premises known as “The Winton”, an apartment house, No. 1409 
Harvard Street, Northwest, in the City of Washington, District of 
Columbia, and that previous to the 20th day of July, 1921, the plain¬ 
tiff*, being the owner of said premises, and rented apartment No. 0 in 
said premises to the defendant under an agreement between them, 
whereby the rental for said apartment was agreed upon and fixed at 
and for the sum of Thirty-five dollars, ($35.00), per month, payable 
in advance on the 1st day of each and every month. 

That on the 20th day of July, 1921, plaintiff filed a complaint with 
the Rent Commission of the District of Columbia under the pro¬ 
visions of and pursuant to the Act of Congress known as the Food 
Control and the District of Columbia Rents Act, as amended, said 
complaint being entitled: 

3 “No. 4245. 

Chester A. Snow, Plaintiff, 
vs. 

Mrs. W. PI. Benton, Defendant.” 

That subsequent thereto, there was a hearing held by the said Rent 
Commission of the District of Columbia upon said complaint, and 
thereafter, to wit, on August 12, 1922, the said Rent Commission of 
the District of Columbia filed and issued its determination under 
date of August 12, 1922, whereby the fair and reasonable rent for 
said apartment on the date of the filing of said complaint was and 
now is Fifty-seven and 50/100 Dollars, ($57.50) per month, and 
that in accordance with the laws in effect in the District of Columbia, 
said amount of Fifty-seven and 50/100 Dollars, ($57.50), thereby 
became and was the legal rental for said apartment for the period 
commencing on the 20th day of July, 1921, and continuously there¬ 
after, and is now the legal rental for said apartment; that under the 
laws in effect in the District of Columbia, the original rental provided 
by the agreement between them of Thirty-five Dollars, ($35.00), per 
month, as rental for the said apartment, was changed to the sum of 
Fifty-seven and 50/100 Dollars, ($57.50)' per month, in accordance 
with the aforesaid determination. A copy of said determination of 
the Rent Commission of the District of Columbia, is attached hereto 
and made a part hereof, and market for identification as “Plaintiff’s 
Exhibit No. 1.” 

That the said defendant, Mrs. W. H. Benton, continued in posses¬ 
sion of said apartment No. 6 as a tenant of the plaintiff, until the 
31st day of August, 1922. That during her occupation of said apart¬ 
ment as a tenant as aforesaid, the defendant had paid the 
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4 amount of Thirty-five Dollars, ($35.00) per month. That 
there is due and owing by her, in accordance with the laws of 
the District of Columbia and the determination of the Rent Commis¬ 
sion as heretofore stated, the sum of Three Hundred Dollars, ($300), 
which represents the difference between the rent heretofore paid by 
her of Thirty-five Dollars a month for the period commencing the 
20th day of July, 1921, to and including the 31st day of August, 
1922, and the amount fixed and determined as a fair and reasonable 
rent for said apartment by the Rent Commission in the aforesaid 
determination of the said Rent Commission of the District of Colum¬ 
bia of Fifty-seven and 50/100 Dollars, ($57.50), per month. There¬ 
fore, affiant says that the plaintiff is entitled to recover from the 
defendant, the sum of Three Hundred Dollars, ($300), with interest 
thereon from the 1st day of September, 1922, until paid, exclusive 
of all set-offs or just grounds of defense, and costs of this suit. 

STACY M. REED. 

Subscribed and sworn to before me this 23rd day of March, 1923. 

[Notarial seal.] J. S. G. GALLAGHER, 

Notary Public, D. C. 


5 Bill of Particulars. 

Filed March 23, 1923. 

******* 

Mrs. W. II. Benton to Chester A. Snow, Dr. 

For amount of rental due and owing for premises known as Apart¬ 
ment No. 6, “The Winton,” 1409 Harvard St., N. W., in the City 
of Washington, District of Columbia, being the difference in rental 
heretofore paid under an agreement between them of $35.00 per 
month, and the rental fixed and determined by determination of 
the Rent Commission of the District of Columbia filed and issued 
by said Rent Commission on the 12th day of August, 1922, of $57.50 
per month, from the period commencing on the 20th day of July, 
1921 to and including the 31st day of August, 1922, $300.00. 

"G. P. McGLUE, 

J. S. G. GALLAGHER, 

Attorneys for Plaintiff. 

6 Motion to Strike. 

Filed April 4, 1923. 

******* 

Comes now the defendant by his attorney and moves the Court to 
strike out the affidavit of merit by reason that the same does not 
state a cause of action. 

MILTON W. KING, 
Attorney for Defendant , 
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CHESTER A. SNOW VS. MRS. W. H. BENTON. 


Memorandum Re Motion to Strike. 
Filed July 2nd, 1923. 


The motion of the defendant to strike out the affidavit of merit on 
the ground that it does not state a cause of action is hereby granted, 
and the suit dismissed; for the reason that there is no statute or pro¬ 
vision of our Code under which such a suit may be brought, and no 
such right is given by the Ball Rent Act. This 2nd day of July, 
1923 

MARY O’TOOLE, 

Judge. 

Order. 


******* 

April 19, 1923.—Leave to amend to show no appeal was taken 
from the determination of the Rent Commission. 

MARY O’TOOLE, 

Judge. 

7 Affidavit of Amendment to the Affidavit of Merit of the 

Plaintiff. 

Filed April 23, 1923. 

******* 
District of Columbia, To wit: 

Stacy M. Reed, being first duly sworn on oath according to law 
says that with leave of Court first had and obtained he makes this 
affidavit for the purpose of filing in the above entitled cause as an 
amendment to his Affidavit of Merit heretofore filed in said cause, 
and further says as follows, that he, as agent with knowledge of the 
facts, says: 

That the determination of the Rent Commission of the District of 
Columbia, referred to in the aforesaid affidavit, a copy of which is 
attached to the aforesaid affidavit and marked “Plaintiff’s Exhibit 
No. One,” was not appealed from, modified, set aside or reversed, 
or susperseded in any manner whatsoever, and was at the time of the 
filing of said affidavit, and has been continuously since the filing 
of said determination of the said Rent Commission of the District 
of Columbia, and is now, in full force and effect, and he re-affirms 
all of the statements made in the aforesaid affidavit filed in said 
cause, and hereby makes said affidavit a part hereof. 

STACY M. REED. 
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Subscribed and sworn to before me this 23rd day of April, 1923. 
[Notarial seal.] GRACE SHROPSHIRE, 

Notary Public, D. C. 


8 Judgment. 

Entered July 2, 1923. 

* * * * * * * 

Upon consideration of the defendant’s motion in the above en¬ 
titled cause filed herein to strike out affidavit of merit by reason that 
the same does not state a cause of action, it is order- that said mo¬ 
tion be and the same is hereby granted, and the cause dismissed, as 
there is no statute or provisions of our Code for such suits to be 


brought. 
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Assignment of Errors. 

* 

* 

Filed August 7, 1923. 

* * * 


The plaintiff assigns as errors committed by the Court in the 
above entitled cause the following: 

1. In not overruling or denying the motion of the defendant filed 
in the cause. 

2. In not requiring the defendant to file an affidavit of defense 
or in default thereof to order the entry of a judgment for the plain¬ 
tiff. 

3. Granting the motion of the defendant filed April 19th, 1923, 
to strike out the affidavit of merit. 

4. In striking out the affidavits of merit. 

5. In ordering the dismissal of the suit. 

6. In ruling that the affidavits of merit did not state a cause of 
action. 

7. In ruling as stated in the memorandum of the presiding judge 
filed in said cause. 

8. In ordering the entry of the judgment in the cause and per¬ 
mitting the entry of the judgment. 

G. P. McGLUE, 

J. S. G. GALLAGHER, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing assignment of errors acknowl¬ 
edged this 7th day of August, 1923. 

ALVIN L. NEWMYER, 
MILTON W. KING, 

Attorneys for Defendant. 
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10 Memoranda. 

******* 
August 26, 1923.—Approval and filing of undertaking. 

Notice. 


To Milton A. King, Esq., 

Attorney for Mrs. W. H. Benton, Defendant, 

Columbian Bldg., Washington, D. C.: 

Take notice that the Bill of Exceptions tendered in the above en¬ 
titled cause by the plaintiff will he submitted to the Court to he 
settled on the loth dav of August, 1923, at 10 o’clock, A. M. 

Ct. P. McGLUE, 

J. S. G. GALLAGHER, 

Attorneys for Plaintiff. 

Sendee of the foregoing notice and copy of the proposed bill of 
exception- to he tendered by the plaintiff to the court is hereby ac¬ 
knowledged this 6th day of August, A. D., 1923. 

NEWMYER & KING, 

Attorneys for Mrs. W. II. Benton, Defendant. 

August 15, 1923.—Bill of exceptions submitted. 

October 2, 1923.—Bill of exceptions settled, signed, filed and or¬ 
dered of record nunc pro tunc. 

11 In the Municipal Court of the District of Columbia, Oct. 2, 

1923. 

No. 89436. 

Chester A. Snow, Plaintiff, 
vs. 

Mrs. W. H. Benton, Defendant. 

Bill of Exceptions. 

Be it remembered, that in the Municipal Court of the District of 
Columbia at the City of Washington in the District of Columbia, at 
the times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above entitled cause, to wit: 

On March 26, 1923, there was filed in the Municipal Court of the 
District of Columbia, on behalf of Chester A. Snow, plaintiff, a Bill 
of Particulars and Affidavit of Merit and immediately thereupon a 
Summons was issued out of said Court directed to the defendant, 
Mrs. W. H. Benton, said cause being known and identified as No. 
89,436 at law, and the said Bill of Particulars, Affidavit and Sum- 
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mons are incorporated herein by reference and made a part hereof; 
that thereafter, to wit, the 19th day of April, 1923, the said cause 
came came on for hearing before Judge O’Toole of the Municipal 
Court and the defendant appearing by her attorney, Milton A. King, 
filed a Motion in writing to strike out the Affidavit of Merit by rea¬ 
son that the same does not state a cause of action, said motion filed in 
said cause is made a part hereof by reference; that immediately there¬ 
after leave to file a Supplemental Affidavit of Merit on behalf 
12 of the plaintiff was granted by the Court to show that no ap¬ 
peal was taken from the Determination of the Rent Commis¬ 
sion of the District of Columbia set forth therein; and thereafter on 
April 23, 1923, a Supplemental Affidavit of Merit was filed on behalf 
of the plaintiff, which Affidavit showed that the Determination of 
the Rent Commission of the District of Columbia, referred to in the 
Affidavit of Merit was not appealed from, modified, set aside or re¬ 
versed, or superseded in any manner whatsoever, and was at the 
time of the filing of said Affidavit and has been continuously since 
the filing of the said Determination of the said Rent Commission of 
the District of Columbia in full force and affect and is more fully 
set forth in the Affidavits filed in the record of said cause and which 
are included herein and made a part hereof by reference. The said 
motion was argued by counsel and thereafter, to wit, on July 2, 
1923, the presiding judge, to wit, Judge O’Toole, caused to be filed 
in said cause a memorandum in writing, which said Memorandum 
in writing is included herein by reference and made a part hereof, 
and the said presiding judge caused to be duly entered in the Minute 
Books of said Court, to wit, in book known as “Law minutes, miscel¬ 
laneous No. 10. Municipal Court of the District of Columbia,” the 
judgment in said cause, said judgment being in words and figures as 
f ollows: 


No. 8943G. At Law. 

Chester A. Snow 
vs. 

Mrs. \V. II. Benton. 

Judge O’Toole. 

July 2, 1923. 

Upon consideration of defendant's motion in the above entitled 
cause filed herein to strike out the affidavit of merit by reason that 
the same does not state cause of action it is ordered that said motion 
be and the same is hereby granted and the cause of action dismissed, 
as there is no statute or provision of our Code for such suits to be 
brought. 

Exception noted. 

13 To the ruling and the finding of the presiding judge as 

stated in the said Memorandum the plaintiff, by his attorneys, 
duly noted an exception and to the entry of the said"judgment and 
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to said judgment the plaintiff, by his attorneys, duly noted an ex¬ 
ception. Said exceptions were granted by the Court and duly noted 
upon the minutes. The said exceptions were taken and noted for 
the reason that the Court erred in granting said motion to strike out 
the Affidavits of Merit on the ground that they do not state a cause 
of action and to the striking out of said Affidavits of Merit and for 
the further reason that the Court erred in dismissing said suit for 
the reason that there is no statute or provision of our Code (Code 
of the Laws of the District of Columbia) under which such a suit 
may he brought and no such right is given by the Ball Rents Act; 
and for the reason that the Court erred in ordering the entry of and 
entering the said judgment and dismissing the cause of action; as 
the act of Congress, Public No. 71, 67th Congress known as the 
Ball Rents Act, approved October 22, 1919, as amended, together 
with the statutes and the common law in force in the District of 
Columbia gave to the plaintiff the right to institute said cause of 
action and to obtain a judgment as prayed for in the pleadings filed 
in said cause and the ruling of the Court and entry of said judgment 
was in contravention of the law and the rules of procedure and an 
infring-ment upon and a denial of the rights of the plaintiff to 
obtain redress in the court of law upon the right, under the agree¬ 
ment, given between the parties, the determination of the Rent Com¬ 
mission of the District of Columbia, the law and the acts of Con¬ 
gress. 

14 And the plaintiff requests the court to sign this, his Bill 
of Exceptions, to have the same force and effect as to each of 

said Exceptions, as if each of the same were severally set forth in a 
separate bill of exceptions, which is granted, and the Court accord¬ 
ingly signs this, the plaintiffs Bill of Exceptions, to have the force 
and effect aforesaid now for then, this 2d day of October, 1923. 

MARY O’TOOLE, 

Judge. 

15 Designation of Record. 

Filed October 10, 1923. 

* * * * * * * 

The clerk of said court will please prepare the transcript of record 
in the above entitled cause, certified under the seal of said Municipal 
Court and include in said transcript of record the following: 

(1) Bill of Particulars. 

(2) Affidavit of Plaintiff. 

(3) Motion of the defendant to strike out the affidavit of merit. 

(4) Order of court granting leave to amend affidavit by plaintiff. 

(5) Affidavit of amendment to'the Affidavit of Merit of the plain¬ 
tiff. 

(6) Memorandum of Mary O’Toole, Judge, re motion to strike 
out affidavit of merit. 

(7) Record of judgment entered in said cause. 
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(8) Writ of error from the Court of Appeals of the District of 
Columbia. 

(9) Assignment of errors and acknowledgment of service. 

(10) Memorandum of approval and filing of undertaking. 

(11) Notice of tender and submission of the bill of exceptions 
and acknowledgment of service. 

(12) Record of submission, settling and filing of the bill of ex¬ 
ceptions. 

(13) Bill of exceptions. 

(14) This designation of record. 

G. P. McGLUE, 

J. S'. G. GALLAGHER, 

Attorneys for Plaintiff. 

Approved: 

MILTON W. KING. 

October 10, 1923. 

16 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, number 1 to 15, both 
inclusive, to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made part of 
this transcript, in cause, at law, No. 89,436, wherein Chester A. 
Snow is plaintiff, and Mrs. W. IT. Benton, is defendant, as the same 
that remains upon the files of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th day of October, 1923. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk . 

17 Filed Jul. 28, 1923. Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable Mary O’Toole, 
Judge of the Municipal Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Municipal Court, be¬ 
fore you, between Chester A. Snow, plaintiff, and Mrs. W. H. Ben¬ 
ton, defendant, No. 89,436, a manifest error hath happened, to the 
great damage of the said plaintiff, as by his complaint appears. We 
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being willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct that error, 
what of right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 28th day of July, in the year of our 
Lord one thousand nine hundred and twenty-three. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

Endorsed on cover: District of Columbia Municipal Court. No. 
4056. Chester A. Snow, plaintiff in error, vs. Mrs. W. H. Benton. 
Court of Appeals. District of Columbia. Filed Oct. 20, 1923. Ilenrv 
W. Hodges, Clerk. 
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iltt tip* Court of Appeals 

Of THE DISTRICT OF COLUMBIA 

October Term; 1923. 

No. 4o5fe 

CHESTER A. SNOtV, PLAINTIFF IN ERROR 

A » 

vs. 

MRS. W. H. BENTON; DEFENDANT IN ERROR 


IN ERROR TO THE MUNICIPAL COURT OF THE 
blSTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

** 4 . 4 . » , . i V T . . $ , /U \ 1 . * 1 ^ i . 

The plaintiff in error, Chester A. Snow, prosecutes th^ 
writ of error allowed by this Court to the Municipal 
Court of the District of Columbia from a judgment of 
that Court, entered July 2, 1923 (Rec., p. 5), in a suit for 
debt, striking out the affidavit of merit, and dismissing 
his suit against Mrs. W. H. Benton. The write of error 
was allowed by this Court July 28, 1923 (Rec., pp. 9-10). 

At the time of the commencement of said suit in the 
Municipal Court there was filed in behalf of the plaintiff 
an affidavit of merit (Rec., pp. 1-3) under rule 16 of said 
Court, said affidavit stating in substance that the appel¬ 
lant on the 20th day of July, 1921, and continuously since 



that day was the owner of property and premises known 
as “The Winton* an apartment house No. 1409 Harvard 
Street, Northwest, City of Washington, District of Co- 
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lumbia, and that previous to said 20th day of July, 1921, 
the appellant had rented apartment No. 6 in said premises 
to the appellee under an agreement between them where¬ 
by the rental for said apartment was agreed upon and 
fixed at and for the sum of $35.00 payable in advance 
upon the 1st day of each and every month, that on the 
20th day of July, 1921, appellant filed a complaint with 
the Rent Commission of the District of Columbia, under 
the provisions of and pursuant to the act of congress 
known as the Food Control and the District of Columbia 


rents act, as amended, said complaint being entitled “No. 
4245, Chester A. Snow, Plaintiff, vs. Mrs. W. H. Benton, 
Defendant” that subsequent thereto a hearing was held 
by the said Rent Commission of the District of Columbia 
upon said complaint and thereafter on the 12th day of 
August, 1922, the said Rent Commission filed and issued 
its determination under date of August 12, 1922, wdiereby 
the fair and reasonable rent for said apartment “on the 
day of the filing of said complaint was and now is Fifty- 
seven and 50/100 ($57.50) Dollars per month,” and that 
in accordance with the laws in effect in the District of 


Columbia said amount of $57.50 thereby became and was 
the legal rental for said apartment for the period com¬ 
mencing on the 20th day of July, 1921, and continuously 
thereafter and was at the time of the filing of said suit the 
legal rental of said apartment, that under the laws in 
effect in the District of Columbia the original rental pro¬ 
vided by the agreement between them of $35.00 per 
month was changed to the sum of $57.50 per month in 
accordance with the aforesaid determination. A copy of 

* j * « 

said determination of the Rent Commission was attached 
to and became a part of said affidavit. The appellee con¬ 
tinued in possession of said apartment No. 6 as a tenant 
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of the appellant until the 31st day of August, 1922. Ap¬ 
pellee had paid the sum of $35.00 per month during her 
occupancy of said apartment as a tenant as aforesaid, 
that there is due and owing by the appellee in accordance 
with the laws of the District of Columbia and the said 
determination of the Rent Commission the sum of 
$300.00 which represents the difference between rent here¬ 
tofore paid by the appellee of $35.00 per month for said 
period commencing on the 20th day of July, 1921, to and 
including the 31st day of August, 1922, and the amount 
fixed and determined as the fair and reasonable rent of 
the said apartment by the Rent Commission in the afore¬ 
said determination of $57.50 per month, therefore appel¬ 
lant says that he is entitled to recover from the appellee 
the said sum of $300.00 with interest thereon from the 1st 
day of September, 1922, until date, exclusive of all set offs 
and just grounds of defense, and costs of the suit. 

There was also filed in said cause with the affidavit of 
merit, a bill of particulars in accordance with the rules 
of said Court setting forth the claim of the appellant 
against the appellee (Rec., p. 3). 

Thereafter there was filed on behalf of the appellee a 
motion to strike out the affidavit of merit by reason that 
the same did not state a cause of action (Rec., p. 3) and 
argument had thereupon by counsel. 

Leave by the Court was granted to the appellant to 
amend the affidavit of merit to show no appeal was taken 
from the determination of the Rent Commission (Rec., 
p. 4) and an affidavit of amendment to the affidavit of 
merit of the appellant was filed, said amendment stating 
that the determination of the Rent Commission was not 
appealed from, modified, set aside or reversed or super¬ 
seded in any manner whatsoever and had been continu¬ 
ously since the filing of said determination and was then 
in full force and effect (Rec., p. 4). 

Thereafter on July 2, 1923, the presiding judge of said 
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Court filed a memorandum granting the motion of the 
appellee to strike out the affidavit of merit and dismiss¬ 
ing the suit (Rec., p. 4) and on the same day judgment 
was entered in said suit ordering that the said motion of 
the appellee to strike out the affidavit of merit by reason 
that the same does not state a cause of action be, and the 
same was, granted and the cause dismissed as there is no 
statute or provision of our code for such suits to be 
brought (Rec., p. 5). 

To the ruling and finding of the presiding judge as 
stated in the aforesaid memorandum and to the entry of 
the judgment, and to said judgment the appellant duly 
noted an exception which exceptions were granted by the 
Court and duly noted upon the minutes (Rec., pp. 7 
and 8). 

ASSIGNMENT OF ERRORS. 

The appellant assigns as errors committed by the Court 
below the following: 

1. In not overruling or denying the motion of the de¬ 
fendant filed in the cause. 

2. In not requiring the defendant to file an affidavit of 
defense or in default thereof to order the entry of a judg¬ 
ment for the plaintiff. 

3. Granting the motion of the defendant filed April 
19th, 1923, to strike out the affidavit of merit. 

4. In striking out the affidavits of merit. 

5. In ordering the dismissal of the suit. 

6. In ruling that the affidavits of merit did not state a 
cause of action. 

7. In ruling as stated in the memorandum of the pre¬ 
siding judge filed in said cause. 

8. In ordering the entry of the judgment in the cause 
and permitting the entry of the judgment. 
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ARGUMENT. 

« I . ' H • ,• , 

Assignments of error 1, 2, 3, 4 and 6 (Rec., p. 5) are 
grounded upon the action of the court in granting the 
motion of the defendant to strike out the affidavits of 
merit by reason that the same do not state a cause of 
action and the consequences thereof and will therefore be ' 
treated collectively in the argument. 

It is submitted that the Court should have denied the 
said motion of the defendant to strike out the affidavit of 
merit for the following reasons among others which were 
called to the attention of the Court below. 

That the act of Congress (Public—No. 71—87th Con¬ 
gress, 41 Stat. at L. 297, 301) known as title 2 of the 
food control and the District of Columbia rents act, ap¬ 
proved October 22, 1919, as amended and extended by the 
act of Congress, Public, No. 71, 67th Congress, approved 
August 24, 1921 (42 Stat. at L. 200), and the act of Con¬ 
gress, Public, No. 222, 67th Congress, approved May 22, 
1922 (42 Stat. at L. 546), and the ruling of the Rent Com¬ 
mission of the District of Columbia under said Act as 
amended gives the right of recovery for the amount 
claimed to the plaintiff, and the Affidavits of Merit (Rec., 
pp. 1, 2, 3 and 4) setting forth the facts states a good 
and sufficient cause of action entitling the plaintiff to 
recovery and judgment for the amount claimed. 

Section 109-A of the District of Columbia rent act as 
amended permits a tenant in possession of any rental 
property or apartment, to continue in possession at the 
option of the tenant* subject, however, to any determina¬ 
tion or regulation of the commission relevant thereto and 
the tenant shall not be evicted or dispossessed so long as 
he pays the rent and performs the other terms and condi¬ 
tions of the tenancy as provided by his lease or contract 
or as modified by any determination or regulation of the 
commission. The rights of the tenant to continued pos- 
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session are subject to certain conditions stated in other 
paragraphs same sectioh, whichfare not material to 
the question involved here. The provisions of the said 
section dearly; show that where a tenant retains posses¬ 
sion and occupancy of rental property, under the act that 
he is required tp comply with aqy, determination of the 
commission modifying or changing the terms of his 
tenancy. It makes a tenant liable for the payment of any 
increase in rent that may be granted by the commission 
and also benefits the tenant where the rental may be 
decreased by the commission. 

Section 106 of the original act (41 Stat. At L., 297, 301) 
and as amended (42 Stat. At L., 546), section 106 (a), 
provided for the filing of complaint, either by the owner 
or by the tenant, for the purpose of having the commis¬ 
sion determine the fair and reasonable rental of rental 


property or apartments and grants to the Rent Commis¬ 
sion authority to make determinations fixing the fair and 
reasonable rental where complaints have been filed, and 
section 106 (c) further provides as follows: 

In any suit in any Court of the United States 
or the District of Columbia involving any question 
arising out of the relation of landlord and tenant 
with respect to any rental property or apartment, 
except on appeal from the commission’s deter¬ 
mination as provided in this title, such Court shall 
determine the rights and duties of the parties in 
accordance with the determination and regulations 

of the commission relevant thereto. 

% 

, • , \ . 

V: * A : - A -O 

Section 107 of the original act was continued in effect 
by the amendment, unchanged and'reads as follows: 

A determination of the commission fixing a fair 
and reasonable rent or charge made in a proceed¬ 
ing begun by complaint shall be effective from the 
date of the filing of the complaint. The difference 
between the amount of rent and charges paid for 
the period from the filing of the complaint to the 
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date of ;tbe> : commission’s (ktenwiftatiftft *&nd the 
amount would - have been/payable ifor such 

-period at the fi^r.and the 
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sion’s determination may be recov¬ 

ered in an action in the Municipal Com** of the 
District of Columbia. ; - ^ uji H vo,>i.r J 


Section 108-E of the District of Columbia rent act as 
amended May 22, 1922 (42 Slat. At ]L, 5£6), reads as 
follows: v . , 

No determination of the commission shall be 
affirmed, set aside, modified, or otherwise reviewed, 
-or its enforcement in any manner stayed, except 
upon appeal from such determination as provided 
by this title. 


The affidavits of the appellant filed in the Court below 
(Rec., pp. 1-3) established the facts that a complaint had 
been filed by the appellant in accordance with the pro¬ 
visions of section 106 that a determination of the Rent 
Commission was made and filed by said commission modi¬ 
fying the rental previously paid by the appellee and fixing 
the fair and reasonable rental of said premises at $57.50 
per month, and that the act, with the determination of 
the commission, modified the rental from the time of the 
filing of said complaint to the date of the determination 
of the commission and subsequent thereto including the 
time of the filing of the suit in the court below, in ac¬ 
cordance with section 107 of the act. The affidavits 
further show that the difference in rental between that 
previously paid by the appellee under the monthly agree¬ 
ment in effect between them and the amount fixed by the 
determination of the commission had not been paid by 
' the appellee and the affidavits further show (Rec., p. 4) 
that the determination of the commission was not ap- 





pealecl from and had not been modified, set aside or re¬ 
versed or superseded in any manner whatsoever and had 1 
been continuously and was in full force and effect. The 
provisions of the law plainly establish that the determina¬ 
tion of the commission is binding upon all the courts of 
the United States and the District of Columbia including 
the Municipal Court. 

The claim of the appellant as showm in the affidavits 
stands on the same basis as if the appellee had refused or 
failed to pay the rental for the premises involved as pro¬ 
vided in the original agreement between them. 

The Court erred in not holding that Section 107 of the 
act gave the appellant a clear and unmistakable right to 
sue in the Municipal Court of the District of Columbia 
for the difference in the rent paid by the appellee while 
the complaint was pending before the Rent Commission 
and the amount as determined by the Rent Commission 
as being the fair and reasonable rate. To hold that the 
right to sue in the Municipal Court for such difference is 
only available where an appeal had been taken from the 
Commission’s determination, is to nullify the plain intent 
of the Congress. Certainly the reasonable construction 
of said section would be that the Congress intended to 
and did in said section give the specific right to sue in the 
Municipal Court in all of said cases, but to postpone the 
bringing of suits in those cases where an appeal had been 
taken until after final decision of the appeal, which is the 
natural and ordinary procedure. There would be no prac¬ 
tical reason for confining such suits solely to the class of 
appeal cases. 

Faw vs. Marsteller, 2 Cranch 23. 

Holy Trinity Church vs. United States, 143 U. S. 
461. 

In this case the owner of property, has had his right 
to control over the property taken from him by the 
statute allegedly for the public benefit and if such a 
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statute is constitutional and valid it should at least he 
construed in favor of the owner, 

, t ■ /•*'» > 

Metzger vs. Markham, 38 Appeals D. C. 383, 40 W. 
L. R. 230: 

Macfarland vs. Moon, 32 Appeals D. C. 213, 37 W. 
L. R. 31: 

Macfarland vs. Elverson, 32 Appeals D. C. 8/36 W, 
L. R. 729. y 

If the Court had correctly ruled in holding that Section 
107 of the act did not grant the specific right to sue under 
the facts stated in the affidavits of the appellant, never¬ 
theless the Court erred in not holding that the appellant 
had the right to bring his suit, as set forth in the affidavits 
under the general or common law and the practice and 
procedure, in effect in the District of Columbia. The 
right to increased rent is clearly given by the statute and 
the determination of the Rent Commission made there¬ 
under, and in such a case the rule of law is applicable that 
“where a statute creates a right and gives no remedy, the 
party may resort to the usual remedy applicable to such 
a case.” 

District of Columbia vs. Washington Terminal 
Company, ^7 Appeals D. C. 576. 

Pollard vs. Bailey, 20 Wallace, 527. 

Stewart vs. Baltimore, etc., R. R. Co., 168 U. S. 

445, 447. 

In the present case a suit in the Municipal Court 
was the usual remedy, as all suits for rent or other debt 
incurred in an amount not exceeding One Thousand 
Dollars are properly brought in the Municipal Court of 
the District of Columbia (Act of Congress, March 3* 
1923, Public No. 365, 66th Congress). 
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Assignments of error five, seven and eight (Recr., 

6) include the action of the Court in ordering the dis¬ 
missal of the suit and permitting the entry of the judg¬ 
ment dismissing the suit. 

Irrespective of the rights of the appellant under the 
affidavits of merit the Court clearly erred in also dis¬ 
missing the case upon the motion to strike out the affi¬ 
davit, as the granting of said motion only removed the 
affidavit from the cause but the appellant should have 
been permitted to prosecute his suit upon the bill of 
particulars, as the proof to be offered at the trial may 
have remedied any defects or insufficiencies in the affi¬ 
davit. The suit in the Municipal Court is not based 
upon the affidavit of merit, said affidavit, if sufficient, 
merely entitling the plaintiff to a judgment unless a 
sufficient affidavit of defense is filed in answer thereto 
(Rule 16). Under the Rules of the Municipal Court 
(Rule 2, Section 3) the suit is based upon the bill of 
particulars. Said rule is as follows: 

“The cases of Class A, a declaration shall be 
filed similar to that required in the Supreme 
Court of the District of Columbia. In cases 
Class B, no formal pleadings shall be required 
but no suit shall be filed until the plaintiff shall 
deliver to the Clerk a bill of particulars of his 
claim (facts stated in an affidavit of merit not to 
serve as such bill of particulars), together with a 
copy therefor for each defendant, which bill of 
particulars, if the suit be upon a contract, ex¬ 
press or implied, shall consist of an itemized state¬ 
ment of the account of the nature of the demand, 
or, if the suit be for a tort, it shall consist of a 
brief statement of the nature of the tort, and 
such further information as will reasonably in¬ 
form the defendant of the nature of the case he 
is called upon to defend. If the bill of particulars 
be held by the court to be insufficient, leave may 
be granted to amend the same.” 


u 
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It is respectfully submitted that the Court erred both 
in striking out the affidavits of merit and in dismissing 
the cause, and the judgment below should be reversed. 

G. P. McGlub, 

J. S. G. Gallagher, 
Attorneys for Plaintiff in Error. 
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OF THE DISTRICT OF COLUMBIA. 

i 

October Term, 1923. 


No. 4056. 


CHESTER A. SNOW, PLAINTIFF IN ERROR 

vs. 

MRS. W. H. BENTON, DEFENDANT IN ERROR 


IN ERROR TO THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR DEFENDANT IN ERROR. 


The plaintiff in error seeks by this writ of error to 
reverse the judgment of the Municipal Court striking 
out plaintiff's affidavit of merit and dismissing his 
action for the recovery of the sum of $300, being the 
difference between the contracted rental of the apart¬ 
ment occupied by the defendant and that fixed by the 
Rent Commission of the District of Columbia in its 
determination filed August 12, 1922, for the period 
between the date of the complaint and the date of the 
determination. 

The Municipal Court granted defendant's motion to 
strike out plaintiff’s affidavit of merit “for the reason 
that there is no statute or provision of our code under 
which such a suit may be brought, and no such right is 
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given by the Ball Rent Act” (Rec., p. 4) and dismissed 
the cause. (Rec., p. 5.) 

For the purpose of this brief the assignment of errors 
may be reduced to the charge that the lower court 
erred in holding that plaintiff’s affidavit of merit does 
not constitute a cause of action. 

Questions Involved. 

The questions presented by this case are as follows: 

(1) Whether the determination by the Rent 
Commission that the fair and reasonable rent 
for the apartment rented by defendant “on the 
date of the filing of said complaint was and 
now is $57.50 per month” (Rec., p. 2) conferred 
upon plaintiff a valid and enforceable right to 
the recovery of the difference between that 
amount and the amount paid by defendant in 
accordance with the terms of her tenancy for 
the period between the date of the complaint 
and the date of the determination. 

(2) Whether, under the Act of October 22, 
1919, 41 Stat., 297, known as Title II of the 
Food Control and the District of Columbia 
Rents Act, as amended by the Act of May 22, 
1922, 42 Stat., 543, jurisdiction is conferred on 
any court in the District of Columbia to enter¬ 
tain an action by an apaitment owner for the 
enforcement of such a claim. 


ARGUMENT* 

The answer to the first question is determinative of 
the second; for if it is decided by this court that the 
laws in force in the District of Columbia conferred n 0 
right upon the plaintiff to collect the amount of increased 
rent from the date of the complaint, but only from the 
date of the determination, it must be determined that 
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no jurisdiction was conferred upon any court in this 
District to entertain such an action. 

No question is raised as to the constitutionality of 
the District of Columbia Rents Act, and as the Supreme 
Court of the United States upheld the constitutionality 
of the original act in the case of Block vs.- Hirsh , 256 
U. S., 135, the decision in the instant case must depend 
on the construction of the act as amended May 22, 
1922. 

The questions involve the consideration of the power 
of the Rent Commission, under the laws in force in this 
District, to make its determination increasing an apart¬ 
ment rental pursuant to the complaint of the owner 
retroactive to the date of the complaint, and the con¬ 
sideration of the jurisdiction of the Municipal Court 
to enforce the same. 

The conditions which prompted the Congress to enact 
the original act are not forgotten. It is a matter of 
common knowledge that the act sought to relieve the 
tenants from a situation that placed them at the mercy 
of the landlords. That condition had deprived tenants 
of freedom of contract with respect to the sum which 
they would agree to yield for living quarters. And, 
conversely, it had placed an undue power in that regard 
in the hands of owners, which it was considered had 
resulted in harm to the public. It was that undue power 
which it was the purpose of Congress to restrain, and 
thus, by protecting the tenant, to minimize or remove 
the harm to the public. A statute must be construed 
with reference to the original intent and meaning of 
the makers, which may be ascertained from the cause 
or necessity of the enactment and the objects intended 
to be accomplished by it. Ex parte Redmond , 3 App. 
D. C., 317; District of Columbia v. Dewalt , 31 App. 
D. C., 326. Protection of the tenant is, therefore, 
manifestly the guiding purpose by which the statute is 
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to be construed. A careful examination of the act is 
unnecessary, therefore, to arrive at the conclusion 
that the law did not contemplate protection for the 
landlords, for they needed none. 

The purpose of the statute, and especially section 107 
thereof, is embodied in the Statement of the Managers 
on the Part of the House, explaining the effect of the 
action agreed upon by the Conference Committee re¬ 
porting on H. R. 8624, which was enacted into and 
became the original act, and in sections 106 and 122 
of the act\ The provisions of sections 110(b), 110(c), 
110(d), 112(a), and 117(b), as amended May 22, 1922, 
42 Stat., 543, have the effect of qualifying the scope of 
section 107 of the original act, which constitutes the 
basis of plaintiff’s action. 

The law is a clear and unmistakable manifestation 
of the intent of the Congress that the Commission’s 
determination shall be enforceable only from the date 
thereof. Especially is this so of a determination of 
an apartment rental. 

It is apparent that plaintiff’s action is grounded 
exclusively upon the bare and naked provisions of 
section 107 of the original act. The most explicit 
statement explaining the effect of section 107 may be 
found in the Report of the Committee on Conference of 
October 2, 1919, on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill 
(H. R. 8624) which was enacted into and became the 
original act. Cong. Rec., Vol. 58, part 6, pp. 6311, 
6367-6371. Accompanying that report was a state¬ 
ment of the managers on the part of the House “in 
explanation of the effect of the action agreed upon by 
the Conference Committee,” which was submitted in 
the conference report containing each of the amend¬ 
ments of the Senate. 

The explanation of the effect of the action agreed upon 
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by the Conference Committee concerning section 107 is 
as follows: 

“Section 107: This section provides that de¬ 
terminations of the commission fixing a fair and 
reasonable rent or charge upon complaint, shall 
be effective from the date of such complaint. 
The tenant may collect any difference by deduc¬ 
tions from future rent , or by suit in the Municipal 
Court of the District of Columbia. This section 
in a measure is a substitute for a provision in 
the Senate amendment to the effect that the 
tenant could recover damages for any un¬ 
reasonable rent collected under a lease or con¬ 
tract made subsequent to September 15, 1919, 
even though such collections were made previous 
to any determination by the commission that 
the rent or charge collected was unfair or 
unreasonable.” (Italics mine.) 


The plain terms of the statement are conclusive that 
the section was inserted for the benefit of the tenant 
only. The owner was not even mentioned. No more 
definite and controlling statement has been made of 
the legislative intent, purpose, and effect of section 
107; and, in view of the questions raised in this case, 
it demands consideration. 

And the very same explanation was made in a sub¬ 
sequent Statement of the Managers on the Part of the 
House accompanying the Report of the Committee on 
Conference of October 11, 1919. Cong. Rec., Vol. 58, 
part 7, pp. 6654, 6750-6760. 

Furthermore, the favorable report of the Senate 
Committee on the District of Columbia (Senate Report 
No. 523) accompanying the bill (S. 2919), which was 
enacted into and became the Amendment of May 22, 
1922, contained, inter aliaj the following explanation 
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of the changes in the original act, Cong. Doc. No. 7950, 
67th Cong. 2d Session: 

“(f) The jurisdiction of the Municipal Court 
for the recovery of excess rents is intended so as 
to permit all suits to recover said rent before the 
Municipal Court notwithstanding the fact that 
the amount involved may be in excess of $1,000.” 
(Italics mine.) 

By using the term “excess rents” the Senate Com¬ 
mittee manifestly meant that only actions by the 
tenant for the recovery of rent in excess of that fixed 
by the Commission could be maintained. A committee 
Report showing the purpose of an act may be followed 
if it permits of a reasonable interpretation. Hoover v. 
Intercity Radio Co ., 52 App. D. C., 339, 342. 

The defendant submits that, in view of the explana¬ 
tion of the meaning of section 107 of the original act 
by the managers on the part of the House, the explana¬ 
tion of the extent of the juiisdiction of the Municipal 
Court by the Senate Committee, and the declarations 
in the law itself, as amended by the act of May 22, 
1922, Congress did not intend to confer upon an apart¬ 
ment owner the right to enforce in the Municipal 
Court a determination of the Commission as of the 
date of the complaint. A thing may be within the letter 
of the statute and yet not wHhin the statute because not 
within its spirit, nor within the intention of Congress. 
Holy Trinity Churchy. United States, 143U. S., 457, 459. 

If, however, section 107 should be construed by this 
court as applying equally to the tenant and the owner, 
it is submitted that, by declarations in subsequent 
sections of the act, section 107 is repealed by implication. 
And if this court should determine that the section con¬ 
fers a right upon an owner of rental property to enforce 
the determination as of the date of the complaint, 
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and that it is not repealed by subsequent sections, 
then it is submitted that section 117(b) excepts from 
its application all apartment rentals. 

If it is Determined that Section 107 is Authority for the 
Plaintiffs Suit it is Repealed by Declarations in 
Subsequent Sections of the Amendment or Ex¬ 
cepted from the Operation Thereof by Section 
117(b). 

Support for the contention that it was not the inten¬ 
tion of the Congress to make the tenant liable for the 
increased rental from the date of the complaint may be 
found in sections 110(b), 110(c), and 110(d) of the act 
of October 22, 1919, as amended May 22, 1922. 

By section 110(b) it was provided that, where an 
appeal is taken by the tenant from the determination 
of the Commission increasing the rent, “the tenant shall, 
from time to time during the period between the filing of the 
determination and the time when the determination becomes 
final, and in accordance with the terms of the lease or other 
contract, pay to the Commission the amount of the 
increase and to the owner the remainder of the amount 
of rent fixed by the determination.” (Italics mine.) 
It specifically limited the payment of the increase to the 
period between the filing of the determination and the 
time when the determination becomes final. It is 
submitted that this provision is a clear expression of 
the legislative intent not to enforce the payment of the 
increase for the period from the date of the complaint 
to the date of the determination; otherwise Congress 
would have made the tenant’s right to appeal con¬ 
ditional upon his giving security for the payment of the 
increased rental from the date of the complaint. 

Section 110(c) contains a similar provision. It pro¬ 
vides that, where an appeal is taken from the determina- 
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tion of the Commission decreasing the rent, the tenant 
shall pay to the owner the amount of rent fixed by the 
determination, and simply permits the owner, in the 
event of a modification of the determination in accord¬ 
ance with the decision of the Appellate Court, to sue 
for the difference between the amount paid from the 
date of the determination to the date of the modified de¬ 
termination. It specifically limits the enforcement of 
the Commission’s determination to the date thereof. 

And whatever doubt that might exist as to the 
application of section 107 is clarified by section 110(d), 
which is quoted in full: 

“(d) The amendment of this section shall not 
be held to terminate any right for the recovery 
of rent in an action in the Municipal Court of 
the Distiict of Columbia if such right arose 
prior to the time that this section as amended 
takes effect” (Italics mine.) 

This sub-section expressly recognizes an intent to 
terminate certain rights which arose prior to the date 
of its enactment, May 22, 1922. What are those rights? 
The answer is, all rights asserted under that provision 
of section 107 of the original act making the Commission’s 
determination effective from the date of the complaint. 
The amendment became effective on May 22, 1922, 
and no right whatever accrued to plaintiff until August 
12, 1922, the date of the determination of the Rent 
Commission. The subsection is merely an interpre¬ 
tation of the amended section to the effect that no 
action could be maintained in the Municipal Court 
after May 22, 1922, for the enforcement of the Com¬ 
mission’s determination as of the date thereof. It is 
conclusive, therefore, of the direct repugnancy between 
section 107 of the original act and subsequent sections, 
as amended May 22, 1922, which results in a repeal 
of the former in so far as it is inconsistent with the 


latter. The fact that no mention was made of section 
107 in the amendment of May 22, 1922, strengthens this 
contention. 

Section 112(a), as amended May 22, 1922, provides 
for the recovery of twice the amount of the rent charged 
by an owner in excess of the Commission’s determina¬ 
tion. By this section no liability is placed upon the 
owner until the date of the determination. Congress 
thereby further expressed its intention that the de¬ 
termination of the Commission shall have force and 
effect only from the date thereof, and not from the date 
of the complaint; and is additional proof of the incon¬ 
sistency between section 107 of the original act and the 
amendment of May 22, 1922. 

Sections 110(b), 110(c), 110(d), and 112(a) conflict 
with section 107 in such a manner that the latter must 
fall, in so far as it purports to permit an owner to recover 
increased rent from the date of the complaint; for if there 
is an irreconcilable conflict between different sections of 
the same statute, the latest section in point of position 
is deemed later in time, and prevails over lepugnant 
parts occurring before, though enacted and to take 
effect at the same time. The earlier section, so far 
as it is inconsistent with the later one is repealed. 
Henrietta v. Gardner , 173 U. S., 123; Sutherland on 
Statutory Construction , 2d Ed., sections 268, 346, 349, 
citing Albertson vs. The State, 9 Neb., 429; The State 
vs. Silver, 9 Neb., 89; Powers vs. Barney, 5 Blatchf., 202, 
Fed. Cas. No. 11,361; and others. 

In treating of the application of section 107 of the 
original act, the plaintiff did not allude to section 117(b) 
as amended. This section expresses a specific and 
particular intent, and has the direct effect of excepting 
apartment rentals from the operation of section 107. 
Its importance is such that it is quoted in full: 

“(b) The owner of an apartment shall file 
with the Commission, but only in such cases 
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as the Commission deems necessary, plans and 
other data in such detail as the Commission re¬ 
quires, descriptive of the rooms, accommoda¬ 
tions, and service in connection with such apart¬ 
ment, and a schedule of rates and charges therefor. 
The Commission shall, after consideration of 
such plans, schedules, data, or other information, 
determine and fix a schedule of fair and reason¬ 
able rates and charges for such apartments; 
and the rates and charges stated in such schedule 
shall thereafter constitute the fair and reasonable 
rates and charges for such apartment. The Com¬ 
mission’s determination in such case shall be 
made after such notice and hearing and shall 
have the same force and effect and be subject 
to appeal in the same manner as a determination 
of the Commission under section 106 of this 
title.” (Italics mine.) 


That the intent and purpose of Congress is clear and 
unmistakable is manifested by the ifcdefinitey state¬ 
ment that the rates and charges stated in such schedule 
shall thereafter constitute the fair and reasonable rates 
and charges for such apartment. The section is specifi¬ 
cally limited to apartment rentals, and, therefore, ex¬ 
cepts the instant case from the operation of section 107 
of the original act, upon which plaintiff’s action is 
founded. 

Section 106 is a general provision and simply lays the 
foundation for the determination of the Commission. 
Section 107 is also a general, but indefinite, provision 
and provides for the determination to be effective from 
the date of the complaint in cases begun by complaint. 
Section 117(b) on the other hand is a very specific and defi¬ 
nite provision applying only to apartment property, and 
provides that all determinations of apartment rentals 
shall thereafter constitute the fair rates and charges. And 
this section applies to all cases wherein the Commission 
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makes a determination of an apartment rental. The 
specific section must, therefore, prevail over the general 
section and, as defendant contends, section 117(b) 
is controlling in this case. Sutherland on Statutory 
Construction , 2d Ed., Sections 268, 275, 345, 351, 387. 

A statute expressing a general intent and in a later 
section thereof expressing an inconsistent particular 
intent, must be construed to constitute the later section 
an exception. Sanford v. Sanford , 52 App. D. C., 315, 
318; Rodgers vs. U. S. y 185 U. S., 83; In re Rouse , 
Hazard & Co. y 91 Fed., 96; Stockett vs. Bird , 18 Md., 
484; Minis vs. U . S. y 15 Pet., 445; Townsend vs. Little , 
109 U. S., 504. 

Conclusion. 

A discussion of the individual errors assigned by 
plaintiff is not necessary to a determination of this 
case. 

It is respectfully submitted that the judgment is 
sound in law and that it should be affirmed. 

T. G. BENTON, 
Attorney for Defendant in Error. 






